IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE

SOUTHERN DI STRI CT OF GEORG A
Augusta Di vi si on

I N RE: ) Chapter 7 Case
) Nunber 98- 13327
Samuel Washi ngton )
)
Debt or ) FI LED
) 2002 MAY 23 A 8:52
)
CGeorgia Lottery Corporation, )
)
Plaintiff )
)
V. )
) Adversary Proceedi ng
Sanuel Washi ngt on ) Nunmber 01-01079A
)
Def endant . )
ORDER

The Plaintiff, Georgia Lottery Corporation, by notion
seeks sumary judgnment on the i ssue of nondi schargeability of debt.
The Defendant, Samuel Washington, opposes the notion. The
Plaintiff alleges that the Defendant’s debt to it is for lottery
ticket sale proceeds which are nondi schargeable under 11 U S. C.

§523(a)(4).* The Defendant asserts that 1) the contracts between

111 U. S.C. 8523(a) states in pertinent part:
(a) A discharge under section 727...0of this title does not discharge
an individual debtor from any debt--
(4) for fraud or defalcation while acting in a fiduciary capacity,
enbezzl enent, or |arceny



Plaintiff and Defendant are invalid and 2) the Plaintiff
m scal cul ated the anmount due. The Plaintiff’s notion for summary
j udgnment is granted.

Federal Rule of Bankruptcy Procedure 7056 incorporates
Rule 56 of the Federal Rules of Civil Procedure. Under Rule 56
this court will grant summary judgnment only if “...there is no
genuine issue as to any material fact and the noving party is
entitled to a judgnent as a matter of law” Fed. R GCv. P. 56(c).
The noving party has the burden of establishingits right of summary

judgment. See Clark v. Coats & dark, Inc., 929 F.2d 604, 608 (11'"

Cr. 1991). The evidence nust be viewed in a light nost favorable

to the party opposing the notion. See Adickes v. S.H Kress & Co.,

398 U.S. 144, 57, 90 S.Ct. 1598, 1608, 26 L.Ed. 2d 142 (1970).
However, “[t]o defeat a notion for sumrary judgnment, the non-noving

party may not rely on nere allegations.’ It nust raise
“significant probative evidence’ that would be sufficient for ajury

tofind for that party.” LaChance v. Duffy’'s Draft House, Inc., 146

F.3d 832, 835 (11'" Gir. 1998), citing Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248, 106 S.C. 2505, 2510, 91 L.Ed. 2d 202
(1986) .
Summary judgnment is appropriate when there is no dispute

as to any material fact and the noving party is entitled to judgnent




as a matter of |aw Fed. R Cv.P. 56(c); Conbs v. King, 764 F.2d

818, 827 (11'" Cir. 1985). The noving party bears the burden of
proof and may do so by show ng that an essential el enment of the non-

novant’s case is |lacking. Celotex Corp. v. Catrett, 477 U S. 317,

323, 106 S.Ct. 2548, 2552, 91 L.Ed.2d 265 (1986). “[A] party
seeki ng sunmary judgnment al ways bears the initial responsibility of
informng the...court of the basis for its notion, and identifying
those portions of the ‘pleadings, depositions, answers to
interrogatories, and admssions on file, together wth the

)

affidavits, if any,’” which is believes denonstrate the absence of a
genui ne i ssue of material fact.” |d. at 2553 (quoting Fed.R G v.P.
56(c)). Once the noving party has properly supported its notion
with such evidence, the party opposing the notion “‘my not rest
upon nere allegations or denials of his pleading, but...nust set

forth specific facts showng that there is a genuine issue for

trial.”” Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248, 106

S.Ct. 2505, 2510, 91 L.Ed.2d 202 (1986) (quoting First Nat’l Bank of

Arizona v. Cities Services Co., 391 U S. 253, 88 S.Ct. 1575, 20

L.Ed.2d 569 (1968) and Fed.R Civ.P. 56(e)). “I'n determ ning
whet her the novant has net its burden, the reviewi ng court nust
exam ne the evidence in a |ight nost favorable to the opponent of

the notion. All reasonabl e doubts and i nferences shoul d be resol ved



in favor of the opponent.” Aney, Inc. v. Gulf Abstract & Title,

Inc., 758 F.2d 1486, 1502 (11'" Cir. 1985)(citations omtted), cert.
denied, 475 U S. 1107, 106 S. . 1513, 89 L.Ed.2d 912 (1986).
“Sunmary judgnent may be i nappropriate even where the parties agree
on the basic facts, but disagree about the factual inferences that
shoul d be drawn fromthese facts. |If reasonable m nds m ght differ
on the inferences arising from undisputed facts, then the court

shoul d deny summary judgnent.” Warrior Tonbi gbee Transp. Co., Inc.

v. MA Nan Fung, 695 F.2d 1294, 1996-97 (11'" Cir. 1983)(citations

omtted). The Court has jurisdiction to hear this matter as a core
bankruptcy proceedi ng under 28 U S.C. 8 157(b)(2)(1) and 28 U.S. C
8§ 1334.

The facts are as follows. The Defendant was the sole
owner of a convenience store in Waynesboro, Ceorgia called “Sam s
Stop Shop.” (Pl.’s 1% Req. Admis. § 8). The Defendant applied to
be a lottery ticket retailer on April 14, 1993. Subsequently, on
April 20, 1993, Samis Stop Shop contracted with the Plaintiff to
sell instant lottery tickets. (Padgett Aff. § 4). On Septenber 4,
1993, the store entered into a second contract to sell on-line
tickets. (Padgett Aff. 919 4-5). The instant ticket retailer
contract nanes the Defendant as retailer and is signed “Sanuel

Washi ngton d/b/a By: Sanmis Stop Shop.” The on-line retailer



contract nanmes Sanis Stop Shop as retailer but does not nane the
Def endant . The Georgia Lottery Corporation signature block is
signed “Samis Stop Shop” wth the Retailer’s signature block
contai ning the signature fromthe Plaintiff’'s CEO. Arrows indicate
that the titles over the signature bl ocks are reversed.

Both contracts contain the following provisions
(di fferences between the on-line and retail contracts are shown in
brackets):

C. COWLI ANCE W TH LAWS

Retailer agrees to conply with and be bound by the

Act, the Rules and Regulations, and all other

applicable federal, state and l|ocal Iaws, rules,
regul ati ons, ordi nances and orders...

D. SALE OF LOTTERY TI CKETS

1. Retailer agrees that it will sell Lottery tickets
for any and all [instant/on-line] lottery games, as
directed by GLC or provided by this Contract, the Act
or the Rules and Regul ati ons.

J. DEPCSIT OF FUNDS

1. Retailer acknow edges and agrees that it has a
fiduciary duty to preserve and account for Lottery
proceeds collected by it and that it shall be liable
for all proceeds.

2. Retailer agrees to deposit to the credit of G.Cin
a separate account in a designated bank, [instant
ticket contract: “reasonably satisfactory to G.C, "]



all nonies received by Retailer from the sale of
Lottery tickets, | ess the anounts properly retai ned as
Commi ssions for the sale of Lottery tickets and
credits for the direct paynent of prizes which are
actually paid by Retailer.

3. The account Retailer uses for Lottery transactions
must be subject to electronic funds transfer for
paynment of anmounts due to G.C, unless otherw se
aut hori zed by G.C.

4. Al deposits and transfers of Lottery proceeds
under this Contract shall be nade in accordance with
the Act and the Rules and Regul ati ons.

K. OTHER RETAI LER OBLI GATI ONS

4. Retailer acknow edges and agrees that it is
responsi bl e for all proceeds fromthe sale of Lottery
tickets and that such proceeds shall constitute a
trust fund in favor of G.C until paid to G.C

R, M SCELLANEQUS

2. Retailer agrees that it shall be liable for all
costs incurred by GLCin enforcing this Contract or in
collecting any anmounts due to GC from Retailer
her eunder, including court costs and attorneys’ fees.
Bet ween July and Cctober 1993, Sanis Stop Shop sold $14,100.00 in
instant tickets and $2,248.00 in on-line tickets, which, after

deducti ng t he Def endant’ s conm ssions and cash-in tickets, generated

lottery proceeds of $7,590.61. (Padgett Aff. q7 9-15). On seven



occasions the Plaintiff attenpted to electronically transfer the
proceeds from the Defendant’s bank account but failed due to
insufficient funds. (Padgett Aff. {1 9-15). The Defendant di d not
maintain a separate bank account for lottery ticket proceeds.
(Pl.”s 1t Req. Adms. 1 7). The Defendant renmitted $1,209.00 to the
Plaintiff, |leaving a deficiency of $6,381.61. (Padgett Aff. { 16).
The Plaintiff sued the Defendant in state court for this deficiency,
and on Cctober 15, 1999, the State Court of Burke County, GCeorgia
awarded the Plaintiff sunmary judgnent for $7,130.77, which was
conprised of $6,381.61 in principal, $663.16 in attorney fees and
$86.00 in court costs.

On Decenber 2, 1998, the Defendant filed for chapter 7
bankruptcy relief. The case converted to chapter 13 on Decenber 10,
1998, and then converted back to a chapter 7 on August 30, 2001. On
Septenber 14, 2001, the Plaintiff filed this adversary proceedi ng
to determne the dischargeability of this debt. The underlying
chapter 7 case was di scharged on January 8, 2002. On March 8, 2002,
the Plaintiff filed this notion for sumary judgnent.

On Decenber 20, 2001, the Plaintiff served the Defendant

its First Requests for Adm ssions:

1. Please admt that You previously operated a
busi ness under the nanme Sani s Stop Shop at 2344 Hwy 25



Sout h in Waynesboro, Georgi a.

2. Please admit that You applied to be a retailer of
Ceorgia Lottery tickets in April of 1993.

3. Please admt that the docunent attached hereto as
Exhibit A is a true and correct copy of the
Application You submtted to the Ceorgia Lottery
Corporation to becone a retailer.

4. Please admt that Your signature appears on the
| ast page of the docunent attached hereto as Exhibit

5. Please admt that the docunent attached hereto as
Exhibit Bis a true and correct copy of the On-Line
Retail er Contract You signed with the Georgia Lottery
Cor por ati on.

6. Please admt that the docunent attached hereto as
Exhibit Cis a true and correct copy of the Instant
Ticket Retailer Contract that You signed with the
Ceorgia Lottery Corporation.

7. Please admt that You did not deposit proceeds from
sal es of Georgia Lottery tickets into a separate bank
account .

8. Please adnit that You were the sole owner of Sam s
St op Shop

9. Please admit that You had the sole authority to
determne which bills related to the operation of
Sami s Stop Shop were paid.

10. Please admt that wunder Section J(1) of the
Instant Ticket Retailer Contract attached hereto as
Exhibit C, You had a fiduciary duty to preserve and
account for proceeds fromthe sale of Georgia Lottery
tickets.

11. Please admt that under Section K(4) of the
Instant Ticket Retailer Contract attached hereto as
Exhi bit C, You were responsible for all proceeds from



the sale of Georgia Lottery tickets.

12. Please admt that wunder Section K(4) of the
Instant Ticket Retailer Contract attached hereto as
Exhi bit C, You held proceeds fromthe sale of CGeorgia
Lottery tickets in trust.

13. Please admt that under Section J(1) of the On-
Line Retailer Contract attached hereto as Exhi bit B,
You had a fiduciary duty to preserve and account for
proceeds fromthe sale of Georgia Lottery tickets.
14. Pl ease admt that pursuant to Section K(4) of the
On-Line Retailer Contract attached hereto as Exhibit
B, You were responsible for all proceeds fromthe sale
of Ceorgia Lottery tickets.

15. Please admt that pursuant to Section K(4) of the
On-Line Retailer Contract attached hereto as Exhibit

B, You held proceeds in from the sale of GCeorgia
Lottery tickets in trust.

The Defendant admits the above because he did not answer Plaintiff’s
First Requests for Adm ssions within 30 days. Febp. R BankR. Proc.
7036.

The Plaintiff argues that the Defendant’s judgnent debt
shoul d not be di scharged under 11 U. S. C. 8523(a)(4) because the debt
was the result of defalcation while acting as a fiduciary.
According to the Plaintiff, the Defendant was a fiduciary under

O ficial Code of Georgia Annotated (O C. G A) 850-27-21, which sets

out fiduciary duties for Georgia Lottery ticket retailers.? As a

200C. G A 850-27-21 states in pertinent part:
(a) Al proceeds fromthe sale of the lottery tickets or shares

9



fiduciary, the Defendant was required to hold the ticket proceeds in
trust and commtted defalcation when he failed to remt these
proceeds to the Plaintiff.

The Def endant asserts that sunmary judgnent shoul d be deni ed because

shall constitute a trust fund until paid to the corporation either
directly or through the <corporation's authorized collection
representative. A lottery retailer and officers of a lottery
retailer's business shall have a fiduciary duty to preserve and
account for lottery proceeds and lottery retailers shall be
personally liable for all proceeds. Proceeds shall include unsold
instant tickets received by a lottery retail er and cash proceeds of
the sale of any lottery products, net of all owabl e sal es conm ssions
and credit for lottery prizes sold to or paid to winners by lottery
retailers. Sales proceeds and unused instant tickets shall be
delivered to the corporation or its authorized collection
representative upon demand.

(b) The corporation shall require retailers to place all lottery
proceeds due the corporation in accounts in institutions insured by
t he Federal Deposit |Insurance Corporation not |later than the close
of the next banking day after the date of their collection by the
retailer until the date they are paid over to the corporation. At
the tinme of such deposit, lottery proceeds shall be deened to be the
property of the corporation. The corporation may require a retailer
to establish a single separate electronic funds transfer account
where avail able for the purpose of receiving noneys fromticket or
share sales, nmaking paynents to the corporation, and receiving
paynments for the corporation. Unl ess otherw se authorized in witing
by the corporation, each lottery retailer shall establish a separate
bank account for |lottery proceeds which shall be kept separate and
apart fromall other funds and assets and shall not be conm ngl ed
with any other funds or assets.

(c) Wenever any person who receives proceeds from the sale of
lottery tickets or shares in the capacity of a lottery retailer
beconmes insolvent or dies insolvent, +the proceeds due the
corporation from such person or his estate shall have preference
over all debts or denmands.

10



there remains issues of material fact. Specifically, the Defendant
all eges that 1) the signatures on the ticket retailer contracts are
forged and 2) that the Plaintiff mscal cul ated the anount of noney
owed. ?

Debts resulting from “defalcation while acting in a
fiduciary capacity” are excepted from discharge. 11 U S. C
8523(a)(4). The party objecting to discharge bears the burden of
showng by a preponderance of evidence that the debt is

nondi schargeable. G ogan v. Garner, 498 U.S. 279, 286, 111 S. C

654, 659, 112 L.E 2d 755 (1991). For a debt to be excepted from
di scharge under 8523(a)(4), the follow ng factors nust be net:

1. The debtor nust have stood in a fiduciary capacity
toward the creditor chall engi ng di scharge of the debt;
2. The fiduciary rel ationship nust have exi sted prior
to the creation of the debt; and

3. The debt nust have resulted from sone act
of ...defal cation by the debtor.

SunTrust Bank v. Roberson (In re Roberson), 231 B.R 136, 139

(Bankr. S.D. Ga. 1999)(J. VWl ker), citing Quaif v. Johnson, 4 F.3d

5The Defendant submtted two affidavits in support of his
notion: Affidavit of Bettieanne Hart, filed April 2, 2002; and
Affidavit of Sanuel Washington, filed April 17, 2002. Under Local
Rule 7.5, responses, reply nenoranda, affidavits or any other
materials nust be filed within twenty days of service of a notion
for summary judgnment. The Plaintiff’s summary judgnment was served
on March 5, 2002; the two affidavits are late, but in light of the
judgnment issued in state court are of no probative val ue here.

11



950, 953-955 (11'" Gir. 1933). The term “fiduciary” in §523(a)(4)
refers to technical trusts that existed prior to the creation of the
debt, and not to constructive trusts, which are “created by the very
acts which form the basis of the nondischargeability conplaint.”

Utica Mitual Insurance Co. v. Johnson (In re Johnson), 203 B.R

1017, 1021 (Bankr. S.D. Ga. 1997)(J. Dalis). A statute may create
a technical trust. Quaif, 4 F.3d at 954 (Georgia statute requiring
I nsurance agents to account pronptly for and remt paynents to
insurers and prohibiting conmngling of funds created technical
trust for purposes of 8523(a)(4)). A statute creating a technical
trust nust nust neet the follow ng requirenents:

1. define the trust res;

2. identify the fiduciary’s fund managenent duties and

authority;

3. inpose duties upon the fiduciary prior to any

wr ongdoi ng; and
4. express a legislative design to create a trust.

Ceorgia Lottery Corp. v. Daniel (In re Daniel), 225 B.R 249, 251

(Bankr. N.D. Ga. 1998).
O C.GA 850-27-21, which is incorporated by reference
intothe lottery ticket retailer contracts, creates such a technical

trust. In re Daniel, 225 B.R at 251; Suwanee Swifty Stores, Inc.

V. Georgia Lottery Corp. (In re Suwannee Swifty Stores, Inc.), 266

B.R 544, 549 (Bankr. MD. Ga. 2001). O C.G A 850-27-21is part of

12



the Georgia Lottery for Education Act. O C G A 850-27-1 et seq.
Lottery ticket sale proceeds are identified as the trust res. The
fiduciary’s fund managenent duties and authority are outlined.

Duties are inposed on the fiduciary with no reference to w ongdoi ng.

The statute, by wusing the word “trust,” clearly expresses a
| egislative intent to create a trust. 1n re Daniel, 225 B.R at
251-52.

The Def endant argues that he was not a fiduciary because
he did not sign either of the retailer ticket contracts. According
to the Defendant, an enpl oyee forged his nane on the instant ticket

retailer contract and his nane is not even listed at all on the on-

line ticket retailer contract. The Georgia Lottery for Education
Act defines a retailer as a person authorized to sell lottery
tickets pursuant to a contract. A valid contract is therefore

necessary to create a fiduciary relationship under O C. G A 850-27-
21. O C GA §50-27-3(18).

The problemw th Defendant’s position is that by failing
to answer the Plaintiff’s First Request for Adm ssions, the
Def endant admts that he signed both contracts. (Req. Adm ssion 11
6 & 7); FED. R Bankr. P. 7036 (incorporates by reference FeEbp. R Cw.

P. 36); US. v. 2204 Barbara Lane, 960 F.2d 126, 129 (11'" Cr

1992). By these adm ssions, the Defendant’s arguments that the

13



contracts are invalid for a lack of signature fail. Both the on-
line and instant ticket retailer contracts are valid. Furthernore,
t he Def endant adm ts that he was a fiduciary responsi bl e for hol di ng
the lottery ticket proceeds in trust. (Pl.’s 1 Req. Adms. 91 10-
15). Because the contracts both incorporate by reference O C G A
8§50-27-21, 1) the Defendant stood in a fiduciary relationship with
the Plaintiff, who is challenging discharge of this debt and 2) this
fiduciary relationship existed before the creation of the debt
itsel f.

After establishing a fiduciary relationship, | now nust
determ ne whether the Defendant commtted an act of defalcation
Unfortunately there is not a precise definition of “defal cation.”

Qui af v. Johnson, 4 F.3d 950, 955 (11'" Gir. 1993). The El eventh

Circuit Court of Appeals describes courts’ efforts to define this

term

"Defal cation" refers to a failure to produce funds
entrusted to a fiduciary. In re Alvey, 56 B.R 170
(Bankr.WD. Ky. 1985). However, the precise neaning of
"defal cation" for purposes of 88 523(a)(4) has never
been entirely clear. Turner, 134 B.R at 657. An
early, and perhaps the best, anal ysis of this question
is that of Judge Learned Hand in Central Hanover Bank
& Trust Co. v. Herbst, 93 F.2d 510 (2nd Cr.1937).
Judge Hand concluded that while a purely innocent
m stake by the fiduciary may be dischargeable, a
"defal cation" for purposes of this statute does not
have to rise to the level of "fraud," "enbezzl enent,"”
or even "m sappropriation.” 1d. at 512. Some cases
have read the term even nore broadly, stating that

14



even a purely innocent party can be deened to have

commtted a defal cation for purposes of 88 523(a)(4).
Because the defendant in Quaif intentionally transferred prem uns
held in trust into his payroll and operating accounts with no
guestion of “innocent mnmistake or even negligence,” the court
concluded that his failure toremt these prem uns was a defal cation
under 8523(a)(4). 1d. The Quaif court cited with approval Judge

Learned Hand's definition in Central Hanover Bank & Trust Co. V.

Herbst, that “when a fiduciary takes noney upon a conditiona
authority which may be revoked and knows at the tine that it may, he
Is guilty of a ‘defalcation’ though it may not be a ‘fraud,’ or an
‘enbezzl enent,’ or perhaps not even a ‘m sappropriation.’”” 93 F. 2d
510, 512 (2™ Cir. 1937). Because defal cation does not neet the
standard of fraud, courts have generally found that defal cati on has

no el enment of intent or bad faith. See Di scount Hone Center, Inc.

V. Turner (In re Turner), 134 B.R 646, 658 (Bankr. N.D. Ckla

1991). Defal cation, however, requires a mninmum of m sconduct on

the part of the fiduciary. Central Hanver Bank & Trust Co., 93

F.2d at 512.°

“Courts are divided as to the degree of m sconduct required.
For a thorough overvi ew of the courts’ disagreenent over this issue,
see Zohlman v. Zoldan, 226 B.R 767, 775-77 (S.D.N. Y. 1998). Sone
courts have held that even innocent defaults may constitute
def al cati on. Rhode Island Lottery Conmission v. Cairone (In re

15



Defal cation is the fiduciary's failure to account for

assets entrusted to his care. State of New Jersey v. Kaczynski (In

re Kaczynski), 188 B.R 770, 778 (Bankr. D. N J. 1995)(lottery

ti cket proceeds owed by debtor who failed to provide explanation
hel d nondi schargeabl e under 8523(a)(4)). VWhile Quaif defines
defalcation as a failure to produce funds, the opinion establishes
that a mere failure to produce is not defalcation by itself. Quaif,
4 F.3d at 955. A failure to produce coupled with a fiduciary’'s
failure to explain adequately what happened to funds entrusted to
his care and to show that the | oss was not due to a wlful neglect
of his duties as a fiduciary.

Under this standard, an innocent fiduciary who has
properly fulfilled his duties but is unable to produce funds has not
commtted defal cation if he can properly explain - account - for the

f unds. Ceorqgia Lottery Corp. v. Daniel (In re Daniel), 225 B.R

249, 252 (Bankr. N.D. Ga. 1998)(lottery ticket proceeds held

Cairone), 12 B.R 60, 63 (Bankr. D. R 1. 1981)(debtors found to have
commtted defalcation because of unexplained failure to remt
lottery ticket sale proceeds). QO her courts hold that the fault
must be greater than nere negligence. See Schwager v. Fallas (In
the Matter of Schwager), 121 F.3d 177, 185 (5'" Cir. 1997)(“[while
defalcation nmay not require actual intent, it does require sone
| evel of mental culpability...a “willful neglect” of fiduciary duty
constitutes a defalcation-essentially a recklessness standard);
Meyer v. Rigdon, 36 F.3d 1375, 1385 (7'" Cir. 1994)(defalcation
alleges nore than a “nere negligent breach of fiduciary duty”).

16



nondi schar geabl e because debt or “provi ded no evi dence to explain the
deficiency”).

| find that the Defendant’s debt to Plaintiff resulted
fromdefal cation. The Defendant was required by both O C. G A 850-
27-21(b) and the ticket retailer contracts to deposit ticket
proceeds into a separate account by the end of the next banki ng day.
The Defendant has not accounted for these funds, and has even
admtted that he failed to naintain proceeds in a separate account.
(Pl.”s 1 Req. Admis. 7). The Plaintiff was therefore unable to
effectuate electronic transfers of the funds when it attenpted to
sweep the Defendant’s account. The Defendant’s failure to nmaintain
this separate account is a dereliction of his responsibility as a
fiduciary, wllful msconduct, that resulted in the |oss. The
Def endant committed defal cation within the nmeani ng of 8523(a)(4).

The Defendant argues that he is not liable for this debt
because he in fact paid all the funds owed to the Plaintiff. The
Def endant is estopped from now denyi ng the anount of debt because
his liability has already been litigated in state court. The State
Court of Burke County, Ceorgia awarded the Plaintiff $7,130.77 on
Cct ober 9, 1998. Coll ateral estoppel requires that judgnment entered
by a state court be given the sanme effect in federal court as it

would in state court. Branton v. Hooks (In re Hooks), Ch. 7 Case

17



No. 97-30232, Adv. No. 97-03013A (Bankr. S.D. Ga. Dublin Division,
Septenber 10, 1999)(J. Dalis). In Georgia, collateral estoppe
appl i es when:

1. There is an identity of issues between the first

and second acti ons;

2. The duplicated issue nust have actually and been

necessarily litigated in the prior court proceedi ngs;

3. The determination of the issue nust have been

essential to the prior judgnment; and

4. The estopped party nust have had a full and fair

opportunity tolitigate the i ssue during the course of
the earlier proceeding.

Id. at 6. In the instant case, the state court awarded summary
judgrment to the Plaintiff for $6,381.61 in principal, $663.16 in
attorney fees and $86.00 in court costs. The principal anount of
damages awarded corresponds exactly with the lottery ticket proceed
deficiency. (Padgett Aff. Ex. C. There is therefore an identify
of issues between the first and second actions. The state court
awarded summary judgnment, and not a default. The Defendant had a
full and fair opportunity to litigate the i ssue. Defendant does not
di spute that the state court judgnment is final. The state court
j udgnent does not set out the grounds or reasoning for its hol ding,
however, and therefore the state court judgnent is given preclusive
effect only with regard to the anount of the debt.

The Plaintiff asks that the entire state court judgnment of

$7,130.77 be declared not discharged. Only $6,381.61 of this

18



j udgnment consists of principal, lottery ticket sal es proceeds. Al so
included in the judgnent are $663.16 in attorney fees and $86.00 in
court costs. Under both the on-line and instant ticket retailer
contracts, the Plaintiff is entitled to any court costs and attorney
fees incurred in collecting any nonies owed. (Contracts, 8 RY 2).
These additional costs are also excepted from di scharge because
attorney fees awarded by a state court which are contractually
aut hori zed are nondi schargeabl e when the underlying principal debt

is found nondi schargeable by the bankruptcy court. Kl i ngman v.

Levinson (In re Levinson), 831 F.2d 1292, 1296 (7'" Cir. 1987).

It is therefore ORDERED that summary judgnent is granted
to the Plaintiff determning the Defendant’s debt to Plaintiff
established in the judgnent of the State Court of Burke County,
Georgi a of $7,130.77 together with interest accruing on the judgnent
according to State | aw not di scharged in the Defendant’s underlying
Chapter 7 case No. 98-13327 pursuant to 11 U. S.C. 8523(a)(4).

JOHN S. DALIS

CH EF UNI TED STATES BANKRUPTCY JUDGE
Dat ed at Augusta, Georgia
this 22" Day of My, 2002.
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